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I.  INTRODUCTION 

The growth of investor-state dispute settlement (“ISDS”) cases 
over the past 10-15 years is well documented.  This increase in 
ISDS cases, and corresponding awards, has fueled an increasing 
emphasis by counsel and arbitrators to justify different 
methodologies for assessing damages claimants seek for lawful or 
unlawful expropriation. A 2015 consultancy group’s study of 95 
public international arbitration awards indicates that tribunals 
are increasing their focus on the issue and on the explanation of 
their damages determinations.1  Prior to 2000, tribunals devoted 
approximately 8 pages of their award to the issue of damages.2  
From 2011-2014, the effort tribunals devoted to damages 
increased to appropriately 34 pages per award.3 Although that 
study indicates that the increased length of damages sections 
corresponds generally with an increase in the total length of 
awards, this finding does indicate that damages are being 
discussed by Tribunals in greater depth than ever before. 

                                                        
* John D. Branson is an Associate at Womble Carlyle Sandridge & Rice, LLP, 

where his broad litigation practice includes investment and commercial 
arbitration before a variety of international arbitral institutions. 

1 PricewaterhouseCoopers, LLP, 2015-International Arbitration Damages 
Research: Closing the gap between claimants and respondents (hereinafter “PwC 
Study”).  Of note, PWC indicates that the 95 awards include both commercial and 
investment disputes, however, those awards primarily relate to ISDS cases due to 
their public nature. 

2 Id. 

3 Id. 
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With the increased attention being placed on the valuation of 
damages in awards, and academic literature, the past decade has 
seen significant developments in the methodology and calculation 
of damages.  These developments include (i) the broad acceptance 
of forward looking valuation methods, particularly the Discounted 
Cash Flow (“DCF”) model and related anchoring effect of battle of 
experts, (ii) application of ‘claimant’s choice’ in selection of the 
valuation date, and (iii) the now widely accepted use of compound 
versus simple interest.  Some of these developments now seem 
settled while others are still being debated.  However, although 
largely mechanical in nature, these developments over the past ten 
or so years have huge implications on the process and ultimate 
dollar amounts awarded by ISDS tribunals.  Therefore, the question 
presented here is whether these developments have benefitted 
investors at the expense of the respondent states, often less 
developed or “transitioning” economies.  

This paper starts by setting out the reparation principle of the 
Chorzów Factory case (Section II), then will proceed to discuss 
issues (i)-(iii) above by concluding the DCF model, when applied 
in the adversarial process, results in uncertainty in creating a fair 
valuation (Section III), that the recent trend in moving the 
valuation date to the date of the award is an “ultraminority” 
position “biased in favor of the investors” (Section IV), and the 
legal foundation for awarding compound interest over simple 
interest primarily exists in modern jurisprudence, a trend, again, 
that favors investors at the expense of the states (Section V). 

II.  CHORZÓW FACTORY CASE’S LIMITATIONS 

Of course, a “fundamental examination of Chorzów’s children” 
demands an understanding of the context from which modern 
developments in damages originate.  The guiding principle on 
damages for an unlawful expropriation in international law was 
enshrined in the 1928 PCIJ case The Factory at Chorzów, which 
reads, in part: 

The essential principle contained in the actual notion 
of an illegal act—a principle which seems established 
by international practice and in particular by the 
decisions of arbitral tribunals—is that reparation 
must, so far as possible, wipe out all the consequences 
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of the illegal act and re-establish the situation which 
would, in all probability, have existed if that act had 
not been committed.4 

This “but for” standard requires a tribunal to create a hypothetical 
situation where the investor is placed in the financial situation that 
he or she would have been had the government not expropriated 
the investment.  Although restitution was the preference, in 
application, the Chorzów Factory standard of full reparation often 
entitles the expropriated investor to recover the Fair Market Value 
(“FMV”) of the expropriated asset.5  One of the main debates here 
has been over choosing a valuation date.  Chorzów Factory clearly 
states that when an expropriation is lawful in all respects but for 
the State’s failure to pay compensation when the state has 
acknowledged its obligation to pay such compensation, date of 
valuation would be the date of dispossession.6  Only if an 
expropriation is totally unlawful like in Chorzów Factory where, 
unlike modern investment treaties, the applicable treaty 
specifically prohibited expropriation for 15 years, the date of 
valuation may be moved to the date of the award to fully repair the 
harms caused as a result of an expropriation.7  Further, it is worth 
mentioning that many Bilateral Investment Treaties (“BIT”) also 
adopt, or have been construed by tribunals to adopt, the FMV 
standard as the measure of damages for a lawful or unlawful 
expropriation.8 The valuation date in BITs is generally immediately 
before the taking.  Therefore, it is in this context that tribunals 

                                                        
4 Case Concerning the Factory at Chorzów (Claim for Indemnity) (Germany 

v. Poland), Permanent Court of International Justice, Judgment on the Merits, 
September 13, 1928, Collection of Judgments, 1928 P.C.I.J. (Ser. A) No. 16, p. 47 
(“Chorzów Factory”). 

5 BiWater Gauff (Tanzania) Ltd., v. United Republic of Tanzania, ICSID Case 
No. ARB/05/22, Award ¶¶745-46 (July 24, 2008).  FMV is defined as “[t]he price 
that a willing buyer would pay to a willing seller in circumstances in which each 
had good information, each desired to maximize his financial gain, and neither 
was under duress or threat.” Starrett Housing Corp. v. the Islamic Republic of Iran, 
Iran-US Case No. 24, Final Award No. 314-24-1, (August 14, 1987). 

6 Chorzów Factory, p. 39. 

7 Id. p. 39-40. 

8 Imgard Marboe, Compensation and Damages in International Law: The 
Limits of “Fair Market Value”, 4 TRANSNATIONAL DISPUTE MANAGEMENT, ISSUE 6, at 
730 (2007). 
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understand their mandate—to return the investor to the financial 
position just prior to the unlawful expropriation. 

This is the guidance that international tribunals have followed 
for nearly ninety-years.  Ironically, while Chorzów Factory remains 
the guiding principle for compensating investors subject to 
unlawful expropriation, Chorzów Factory provides little guidance 
on the methodology, or mechanics, of fulfilling this principle as that 
case was settled prior to the award of any actual damages. 

However, in calculating damages the mechanics as much as the 
principle impact the result.  Over the past ten years the trends, 
(i)-(iii) outlined above, increase a claimant’s recovery, or their 
ability to prove damages, and have gained greater and greater 
acceptance.  The practical difficulties of proving and quantifying 
damages are often a significant hurdle, if not at times a complete 
bar to recovery.  Application of forward looking models, based 
largely on speculation, removes or at least minimizes that difficulty 
for claimants and makes claims more attractive to investors. 

III.  ACCEPTANCE OF FORWARD LOOKING MODELS  

As sweeping in scope as the Chorzów Factory demand to “wipe 
out all consequences” of the illegal act may be, it is limited in 
theory by the requirement to create that hypothetical situation 
that would “in all probability” have existed.9  In essence, Chorzów 
Factory states that damages should be calculated in as objective 
manner as “all probability” would seem to require.  Damages 
must be “founded on rational reasoning, and on objective 
standards independent from an individual’s subjective judgment 
or the psychological dynamics of litigation.”10  In order to achieve 
this standard, tribunals have applied and continue to apply a 
variety of methodologies to calculate damages.   

These include the use of “comparable transactions”, “book 
value”, “amount invested”, in addition to the DCF model.  In the 
past, arbitral tribunals demonstrated a preference for the 

                                                        
9 Chorzów Factory, P.47. 

10 Thomas W. Walde & Borzu Sabahi, Compensation, Damages and Valuation 
in International Investment Law, 4 TRANSNATIONAL DISPUTE MANAGEMENT, Issue 6 

(2007). 
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backwards looking models that attempted to determine FMV 
based on historical data.  For instance, prior to 2000, the DCF 
model was only applied by tribunals approximately 17 per cent of 
the time.11  More recently, between 2011 and 2015, the DCF 
model has been applied nearly 70 per cent of the time.12 This 
represents a significant change in the way ISDS tribunals are 
calculating damages. 

Of these four models—book value and amount invested are 
not, by definition, a complete measurement of an investments fair 
market value in most circumstances.13 In these methodologies, 
the technique for valuation relies upon determining either the 
amount invested or current market value of assets, minus the net 
liabilities.14 These methods are objective and difficult to 
manipulate by party appointed experts.  However, the historical 
valuation of assets, again, is not similar to the way in which 
markets value a “going concern.”  Therefore, these methodologies 
are generally restricted to wrongful expropriations where the 
investment was not a going concern.  

In contrast, the “comparable transactions” or “market based 
approach” simply compares similar businesses that have been sold 
on the market.  This method is widely accepted because the “best 
evidence of fair market value may be the price agreed between a 
willing buyer and a willing seller, each with knowledge of the 
relevant facts.”15 Not only does the comparable transactions model 
seemingly define the determination of FMV, the objective data 
underlying the valuation has the added benefit of not being 
prepared for litigation.  Of course, experts can still manipulate this 
method because no two transactions are strictly “comparable”; 
therefore, there is room to broaden or narrow the data based on 

                                                        
11 PwC Study, supra note 2. 

12 Id. 

13 Joshua B. Simmons, Valuation in Investor-State Arbitration: Toward a 
More Exact Science, 30 Berkeley J. Int’l L. 196, 223 (2012). 

14 Charles N. Brower & Michael Ottolenghi, Damages in Investor-State 
Arbitration, 4 TRANSNATIONAL DISPUTE MANAGEMENT, Issue 6 (2007). 

15 Mark Kantor, Valuation for Arbitration: Compensation Standards, Valuation 
Methods, and Expert Evidence, 18 (2008).  
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how an expert chooses to characterize other transactions.16  
However, the comparable transactions model receives most of its 
criticism where the nature of unique foreign investments makes 
truly comparable transactions difficult to find.17  Of course, this is a 
problem that faces investments in developing countries more than 
some of the growing disputes now being seen in western Europe, 
for instance. 

The DCF approach, on the other hand, uses assumptions about 
future cash flow to determine a present value of the business. The 
method of computing a DCF analysis consists of three-steps: First, 
the foundational step calculates the anticipated future cash flow of 
the business for the life of the investment.18  Second, the method 
attempts to calculate the future costs—including taxes, operating 
expenses, and capital expenditures. Finally, the method applies a 
“discount rate” to reduce the total sum to a present value.19 In 
other words, DCF is a reflection of anticipated economic benefits 
which an investor should derive from the business. The 
anticipated economic benefit must then be discounted to reflect 
the reality that money today is worth more than future income.  
Further, and, more controversial, the anticipated economic benefit 
should be discounted to reflect the risk that the investor would 
have maintained for future events, including country risk. 

In business spheres, DCF has long been a standard practice 
used by investment bankers and businessmen to assist in the 
valuation of businesses: “The DCF method is a real-world method 
that businessmen and financiers apply every day in deciding how 
much to invest in a business.”20  However, while not uncommon in 
ISDS cases before the new millennium, the DCF method was far 
less commonly accepted than it is today in investment arbitration.  
As of 2001, DCF was described as “relatively new in the history of 

                                                        
16 Walde & Sabahi, Supra note 10.  

17 Kantor, Supra note 15, 125-30 (checklist of comparability issues). 

18 Brower & Ottolenghi, Supra note 14, at 17. 

19 Id. 

20 Markham Ball, Assessing Damages in claims by Investors Against States, 
ICSID Rev. For. Inv. L.J. 408, 419-21 (2008).   
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international arbitration.”21  It is fair to say that DCF is now the 
standard in calculation of damages before ISDS tribunals. 

However, the DCF model is not without criticism.  Most 
commonly, tribunals reject the DCF model where the underlying 
venture is without an adequate history of performance or a proven 
record of financial viability.22  For instance, in Compania de Aguas v. 
Argentina, the claimant proposed the DCF model in support of its 
claims for over $300 million dollars—largely based on assumed lost 
profits.23 Respondents challenged the methodology by attacking the 
underlying assumptions—namely that the investment was not a 
profitable going concern.24  The tribunal agreed with respondents 
noting that at times the enterprise’s revenues covered only 30% of 
expenses.  In other words, the business was “not financially 
viable.”25  Ultimately, that tribunal awarded claimant the equivalent 
of its sunk costs.  

There are additional concerns with the DCF model that are less 
apparent and seldom discussed.  First, the widely accepted use of 
the DCF model has created a “battle of the experts” climate akin to 
personal injury cases in the United States.  Finally, disagreement 
still exists over the application of country-risk as part of the 
discount rate in the DCF model, leading to inconsistency and 
uncertainty. 

A. Battle of the Experts 

A “battle of experts” is a term commonly known in personal 
injury cases in the United States where party experts offer 
diametrically opposed opinions about the facts or damages of a 
case. An important characteristic unique to the battle of experts is 

                                                        
21 Simmons, supra note 13, citing Id. at 419-21 (“The next-step- developing 

techniques for calculating the value of the lost profits and convincing tribunals 
of the validity of this method-is a relatively late method.”). 

22 For instance, Metalclad Corp. v. Mexico, ICSID Case No. ARB(AF)/97/1, 
Award (Aug. 30, 2000). 

23 Compañía de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. 
Argentine Republic, ICSID Case No. ARB/97/3, Award ¶5.7.16 (Aug. 20, 2007). 

24 Id. ¶8.1.1. 

25 Id. ¶8.3.6. 
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the complexity of the experts’ subject matter—rendering the trier 
of fact’s understanding of those issues dependent on the expert’s 
testimony.  In other words, a battle of the experts indicates that 
an area of the case may be decided not on their merits or the 
truth, but rather which expert presents the more compelling 
argument in front of the trier of fact.  

Application of the DCF model is quite often justified on the 
grounds that it is a “real-world” methodology used by actual 
businesses to value investment opportunities.  However, it is 
worthy of discussion that although the methodology may be 
accepted in the real world, the process used in litigation is very 
different and therefore the same results should not be expected.  
Parties engaged in the adversarial process have no incentive to 
determine a genuine FMV.  A claimant wants to maximize its 
damages and respondent minimize them.  These incentives create 
a different process than businesses attempting to create valuations 
for real life actionable conduct.   

Of course, expert witnesses are a recognized part of the legal 
landscape in any field.  The attraction of using expert witnesses in 
damages proceedings is not difficult to comprehend.  Most lawyers 
and arbitrators lack significant background, educationally or 
practically, in mathematics or valuation theory.  Thus, experts are 
needed to apply and to explain complicated methodologies. 

However, an examination of a number of significant cases over 
the past decade demonstrates that the growing use of forward 
based calculation models only increases a tribunals reliance on 
party appointed experts to comprehend and award damages.  By 
way of example, the following cases demonstrate how a tribunal 
can rely upon the party appointed experts, even after noting that 
the DCF analysis has manufactured damages out of thin air—or 
conversely has discounted legitimate profits.  This battle of the 
experts places arbitral tribunals in the difficult position of 
determining damages by sorting through which expert’s 
assumptions are less speculative. 

As demonstrated below, the DCF model is highly susceptible 
to manipulation by party experts.  Therefore, the continuing 
acceptance of DCF as the “standard” methodology in ISDS cases 
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has introduced the “battle of the experts” into the world of 
investment treaty arbitration.  

1. CME Czech Republic B.V. (The Netherlands) v. The Czech 
Republic 

CME, a Dutch corporation with a Czech subsidiary brought a 
dispute against the Czech Republic under the Netherlands-Czech 
BIT, alleging several violations of the BIT by the Media Council, a 
regulatory agency. 26  The final Award on damages was issued on 
14 March 2003. 

CME’s Czech subsidiary, CNTS, was first provided with a 
license for private broadcasting services in 1993.27  CNTS was the 
exclusive provider of broadcasting services for the first private 
Czech TV channel that became extremely successful.28  The 
investment was deemed expropriated by August 1999 by the 
actions of the Czech media regulatory body.29 Therefore, CME was 
a well-established “going concern” at the time of expropriation. 

In CME, both clamant and respondent agreed that the DCF 
model was the appropriate method to establish the FMV of CNTS.  
Both experts utilized a two-part valuation procedure consisting of 
the 10-year value of the business based on CNTS management 
forecast prepared prior to litigation, and thereafter the “continuing” 
or “terminal” value.30  However, despite application of the same 
method and the same procedure—the parties’ experts arrived at 
wildly different results. 

CME’s professional expert concluded that the “enterprise value” 
of CNTS, utilizing DCF, was $556 million, to which he added a 
“control premium” of the “kind that willing buyers typically pay to 
acquire companies, which [CME’s expert] calculates to be USD 100 

                                                        
26 CME Czech Republic B.V. (The Netherlands) v. The Czech Republic, 

UNCITRAL, Final Award (Mar. 14, 2003). 

27 Id. ¶13. 

28 Id. ¶14-19. 

29 Id. ¶97. 

30 Id. ¶¶ 563-604. 
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million.”31  The sum total of claimant’s expert evaluation was $656 
million dollars.  Respondents’ expert on the other hand applied 
DCF to arrive at a net-present value of $335 million dollars—a 
$200 million dollar “valuation gap” between the parties’ experts.32  

The tribunal concluded that the claimant’s expert report 
included “unrealistic assumptions” that did not account for the 
inevitable reduction of market share that would follow from 
increased competition.33  The tribunal noted a series of “new” 
assumptions made by claimant’s expert that had a significant 
impact on the expert’s DCF analysis: 

a) The forecasted projections assumed that the 
Czech gross TV advertising market would grow 
by 12% in 2003, reducing to 10% in 2004 and 8% 
in 2005. However, claimant’s expert thereafter 
increased the growth rate to 8.7% in each of 
2006, 2007 and 2008; 

b) The CNTS forecasted projections assumed that 
CNTS share of advertising revenue would fall by 
2% per annum between 2000 and 2005. 
Claimant’s expert, however, assumed that that 
revenue would not fall again between 2006 and 
2008; and 

c) CNTS forecasted projections predicted an increase 
in the growth of net advertising expenditure in the 
market (after discounts) in 2005 of 4.5%, whereas 
claimant’s expert assumed growth thereafter of 
nearly double—8.7% between 2006 and 2008.34 

Therefore, the tribunal concluded that “[w]hilst the methodology 
used by [CME’s expert] to determine a DCF valuation is broadly 
unobjectionable in itself, [the expert] has based his analysis upon 
a number of flawed assumptions which artificially increase the 

                                                        
31 Id. ¶104. 

32 Id. ¶345 & 567 (not including the additional $100 million “control 
premium”). 

33 Id. ¶360. 

34 Id. ¶362. 
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value of CNTS.”35 The tribunal also noted that respondent’s expert 
has “undertaken an analysis of the future cash flows of CNTS on 
the basis of (unrealistic) assumptions”36 

Ultimately, the tribunal concluded that both experts’ DCF 
analysis were unreliable and constructed upon faulty assumptions.37  
In somewhat of a tortured explanation, the tribunal criticized and 
held the conclusions of both experts at arms-length while not fully 
discarding the competing $335 and $556 figures.  The Tribunal 
concluded that only a “rough assessment” of the CNTS value at the 
date of expropriation could be used to close the “gap between the 
experts.”38 

Instead, the tribunal focused intently on a 1999 bid by a Swiss 
company (“SBS”) to purchase CME—not the direct investment in 
CNTS. The 1999 bid, nearly contemporaneously with the 
expropriation, provided a rare luxury for the tribunal. The offer 
was well developed by SBS and was negotiated at arms-length.  SBS 
created a valuation of CNTS based on a method similar to 
establishing EBITDA multiplied by 8.  That figure was $400 million 
dollars.39  The tribunal concluded that the SBS valuation of CME 
reflected a fair assessment of valuation of CNTS. 

Therefore, the tribunal’s ultimate calculation placed greater 
weight on the SBS offer than the experts’ DCF models: 

The Tribunal is of the view that the valuation by 
analysts in this specific case must be disregarded due 
to the fact that a more reliable valuation is available 
on the basis of the SBS valuation, confirmed by the 
adjusted DCF analysis as made by the Tribunal on the 
basis of the parties’ expert DCF valuations.40 

                                                        
35 Id. ¶360. 

36 Id. ¶345. 

37 Id. 

38 Id. ¶596.  

39 Id.  

40 Id. ¶608. 
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Because CME maintained ownership of CNTS, the tribunal 
deducted the residual value of the investment—$38.5 million—and 
with other deductions and with the application of simple interest, 
the tribunal ultimately awarded claimant $350 million dollars.41  

2. Venezuela Holdings, B.V., Mobil Cerro Negro Holdings, 
Ltd., Mobil Venezolana de Petroleos Holdings, Inc., Mobil 
Cerro Negro, Ltd., and Mobil Venexolana de Petroleos, 
Inc. v. The Bolivarian Republic of Venezuela 

Mobil Corporation and several of its subsidiaries (“Mobil”) 
began investing in the exploration and production of petroleum in 
Venezuela during the “Apertura Petrolera” policy in the 1990s.42  In 
2004, Venezuela began levying a series of rate and tax increases on 
private petroleum interests that culminated in a January 8, 2007 
decree that nationalized Mobil’s petroleum investments.43  During 
2005 and 2006, after Mobil had become subject to some of the rate 
and tax increases, but before its investments had been nationalized, 
Mobil restructured its corporate structure so that a holding 
company organized under the laws of the Netherlands, Venezuela 
Holdings B.V., was inserted into Mobil’s chain of ownership as the 
indirect owner of Mobil’s Venezuelan petroleum investments.44 

The parties agreed that the claimants' investments were 
expropriated on 27 June 2007 in implementation of Decree-Law 
5200.45 The claimants submitted that that expropriation was 
unlawful and that, as a consequence, the respondent was under the 
obligation to make full reparation for the damages caused in 
conformity the Chorzów Factory principle.46 By contrast, the 
respondent contended that the expropriation was lawful and that 
the damages owed the claimants must represent the fair market 
value of the investment in June 2007, as provided for in article 6 of 

                                                        
41 Id. ¶649. 

42 Mobil Corporation and Others v. Bolivarian Republic of Venezuela, ICSID 
Case No. ARB/07/27, ¶39 (June 10, 2010). 

43 Id. ¶¶88-116. 

44 Id. ¶29. 

45 Id. ¶111-13. 

46 Id. ¶288. 
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the BIT.47  However, respondent also argued that the BIT Article 6 
would apply even if the expropriation was deemed to have been 
unlawful.48 

The tribunal rejected claimants’ assertion that the expropriation 
was unlawful.  However, as the respondent agreed, the tribunal did 
not need to consider the standard for compensation vis-à-vis 
whether an unlawful expropriation would differ from the standard 
for compensation to be paid in a lawful expropriation.49  The 
tribunal concluded that the damages must be calculated within the 
requirements of Article 6(c) of the BIT—which is FMV.50 

The parties in this case also agreed that the correct evaluation 
method for the claimant’s lost interests was the DCF model.51  
Both parties submitted expert reports purporting to calculate the 
net cash flows that would have been generated over the 
enterprises remaining life— through June 2035.52  However, once 
again, the tribunal noted that the experts “diverge in their 
determination of the net cash flows and the discount rate.”53 

One of the main points of distinction between the experts was 
the future volume of oil production. Claimants’ expert 
acknowledged that “[a]t the time Cerro Negro was built, the 
participants and the Venezuelan Congress set an initial production 
target of 120,000 barrels a day” but agreed “without prejudice to 
the right to expand production later.”54  Therefore, rather than 
basing future revenues on production targets of 120,000 barrels a 
day, claimants’ expert hypothesized that Cerro Negro would have 
produced 340,000 barrels a day.55 

                                                        
47 Id.  

48 Id.  

49 Id. ¶307. 

50 Id.  

51 Id. ¶308. 

52 Id. ¶308. 

53 Id. 

54 Id. ¶310. 

55 Id.  
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Respondent argued that the proper valuation needed to be 
based on a production target of 120,000 barrels a day.56  
Respondent’s expert noted that the claimants’ advocated expansion 
would require approval from the Venezuelan authorities, and 
moreover, that the expansion scenario depicted by the claimants 
was “not technically feasible and relies on unrealistic economic 
assumptions.”57 

In light of these reports, the tribunal determined that it 
needed to decide whether a likely “willing buyer would have 
taken into account in June 2007 that the Claimants had the right 
to increase their production beyond 120,000 barrels per day of 
EHCO.”58  Claimants contended that while its agreement with the 
government contemplated production at 120,000 barrels a day, 
that agreement did not exclude upgrades to increase capacity and 
that no additional agreements would be necessary to increase 
their production.59  However, the tribunal noted that under 
claimants’ expert report, additional facilities would need to be 
built—not merely upgrades to existing facilities which the parties’ 
agreement did not contemplate.60  Further, the cost of the 
additional facilities, not including the extension of existing 
facilities, was $2.3 billion dollars.61 

The tribunal noted that the project, as contemplated by 
claimants’ experts, would almost triple the production of oil.  
Under these circumstances “it could not have been taken for 
granted by a prospective buyer” that such expansion projects 
would have been approved.62  Therefore, the tribunal concluded 
that the net cash flows for that project must be calculated on a 
basis of an average production of 120,000 barrels per day.  
However, noting that even this production level would not be 

                                                        
56 Id. ¶311. 

57 Id. ¶312. 

58 Id. ¶314. 

59 Id. ¶316. 

60 Id.  

61 Id. ¶320. 

62 Id.  
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possible to achieve, the tribunal accordingly fixed production for 
valuation purposes at 104,300 barrels per day.63 

Certainly, in determining such prospective assumptions such a 
tribunal should consider that the valuation must reflect the risk of 
the assumption coming true.  Here, it would be the hypothetical 
buyer who would have to assume the risk of getting licenses, 
approvals, and building out the increased production capacity, 
etc.  In these circumstances, a tribunal needs to consider whether 
the “willing buyer” would pay the claimant the entire anticipated 
profit stream, and then have to undertake all of the project risk 
without any of the upside.  Tribunals have generally not been that 
precise in setting out why they reject DCF.   

Next, the price of oil was obviously a critical aspect in 
calculating future cash revenues.  Once again, the experts differed 
on their forecasts.64  Claimants’ expert forecast a price of $72.91 
per barrel in the second half of 2007, decreasing to $67.60 in 
2013, and then rising to $105.52 in 2035.65  Based on the same 
publically available data, respondent’s expert calculated a 2007 
price of $67.97 in 2007, decreasing to $59.69 in 2013, and finally 
rising to 92.78 in 2035.66  After analyzing these reports, the 
tribunal “decided to use [claimants’ expert] forecast.”67   

These discrepancies, and others, merely highlight how the 
adversarial process results in diametrically opposed expert 
opinions that apply the same methodology.  Tribunals then are 
faced with having to wade through extraordinarily complicated 
data and calculations while simultaneously judging the various 
assumptions of that opinion.  In the next case, it seems that the 
tribunal’s frustration lead to another path.  

                                                        
63 Id. ¶232. 

64 Id. ¶324. 

65 Id. ¶325. 

66 Id. ¶326. 

67 Id. ¶328. 
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3. El Paso Energy International Company v. The Argentine 
Republic 

In El Paso, the tribunal utilized the DCF model with a twist.  El 
Paso was an international energy company that invested in 
Argentine companies CAPSA, an oil producer, and CAPEX, an electric 
power generator.68 El Paso alleged that from December 2001-2003, 
Argentina took measures that breached agreements when the 
investments were made, and that those actions rendered the 
investments largely worthless and prevented CAPSA and CAPEX 
from functioning.69  In June 2003, El Paso sold its shares in the 
CAPSA and CAPEX, citing Argentina’s ongoing measures and the dim 
prospects for a return to a stable investment environment.70  El Paso 
subsequently initiated an ICSID arbitration, alleging that the 
measures violated several provisions of the US - Argentina BIT. 

The US - Argentina BIT, like other BITs, did not specify the 
standard for evaluating damages to which the investor is entitled in 
case of breach of an investor’s fair and equitable treatment (“FET”) 
rights.  In the event of a lawful expropriation, Article IV (1) of that 
BIT refers to the FMV immediately before expropriation.71  In the 
absence of an agreed criterion, the tribunal noted that the 
“appropriate standard of reparation under international law is 
compensation for the losses suffered by the party affected, as 
established by the Permanent Court of International Justice (“PCIJ”) 
in the Factory of Chorzów case [] in 1928: ‘[t]he essential 
principle…is that reparation must, as far as possible, wipe out all the 
consequences.’”72 

In its final award on October 31, 2011, the Tribunal ultimately 
found Argentina liable for breach of the FET standard under the 
US - Argentina BIT.73  Further, the tribunal determined that in 
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70 Id. ¶¶115-16. 
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cases absent a finding of expropriation, “a breach of the fair and 
equitable treatment standard under the BIT was found, other 
tribunals have held that damage should compensate for the 
difference in the “fair market value” of the investment resulting 
from the Treaty breach.”74 

Therefore, claimant’s experts estimated the compensation due 
using two valuation methodologies: first, the DCF method; and 
second, the “transactions” or comparables method.75  The former 
sought to measure the reduction in market value rather than lost 
profits, even if a key component of DCF is future cash flows, which 
equates to lost profits.76  The comparables method sought to 
calculate damages as the difference between the hypothetical “but 
for” sale price of claimant’s stakes in both enterprises in the 
absence of the measures, as compared to the actual sale proceeds 
obtained through the sale.77 

The tribunal endorsed the choice of the DCF method, calling it 
the “most appropriate in the circumstances, considering also its 
consistency with the [tribunal’s] Expert’s chosen valuation 
standard. The method has been used widely, including by 
numerous arbitral tribunals in similar circumstances.”78  However, 
respondent argued against the applicability of the DCF model and 
thus, did not provide a DCF analysis of its own. Respondent, having 
chosen another method left only claimant’s model as the only DCF 
analysis available.79 

However, the tribunal once again noted that the “assessment 
of damages presents serious errors regarding its methodology 
and the assumptions made.”80 Therefore, “[i]n view of the number 
and complexity of the accounting issues relating to the damages 
assessment, as evidenced by the diverging views given on many 
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relevant questions by the Parties’ experts, the Tribunal, with the 
agreement of the Parties, has appointed its own expert.”81   

Therefore, the tribunals’ frustration is evident through its 
decision, after the hearing on the merits, to appoint its own 
damages expert.  Procedurally, the hearing on the merits was held 
in Washington, D.C., from 4 to 13 June 2007.82  Thereafter, on 
21 November and 13 December 2007, the tribunal confirmed that 
they had decided to retain an independent valuation expert—with 
the input of the parties.83  This process ultimately took several 
years but by June 2009 the tribunal had appointed its expert.84  The 
tribunal appointed expert prepared a preliminary report which 
was then circulated to the parties in April 2010.85  The parties were 
invited and did make submissions on the tribunal’s expert 
preliminary report.86 The tribunal’s expert completed a final report 
which was circulated 12 October 2010.87  The parties were again 
invited to submit observations.88  The tribunal declared the closure 
of the proceedings on 5 May 2011—nearly four years after the 
hearing on the merits.89 

In the end, the Tribunal calculated El Paso’s total damages to 
be US$43.03 million, exclusive of interest. However, clearly the 
significance of the El Paso tribunal’s approach was the decision 
to—after a hearing on the merits and examination of both parties 
damages experts—appoint its own valuation expert. 

It is submitted that the use of tribunal appointed experts on a 
more regular basis would reduce the dependency on party 
appointed experts and therefore, increase the legitimacy of 
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valuation determinations.  If DCF is the most commonly accepted 
method in the “real world” for determining the evaluation of a 
business, it is clear that the adversarial process leads to different 
results and uncertainty in creating a fair valuation. Even 
proponents of DCF acknowledge that the DCF methodology is only 
as good as the imported data, “garbage in, garbage out.”  However, 
it should be clear that so long as party appointed experts are solely 
responsible for selecting that data then tribunals should expect to 
have to sort through the garbage. 

B. Accounting for Country Risk in the Discount Factor 

The rationale behind reducing the expected economic benefits 
of the enterprise extends beyond the time value of money and 
must reflect also the risk associated with the future of any 
enterprise.90  Therefore, the discount factor should incorporate, in 
addition to the time value of money, industry wide risks, risks 
specific to the investment, and country risk.91 

A frequent, and still unsettled, disagreement amongst tribunals 
in calculating the discount factor is the application of country risk.  
“Country risk” is the discount caused by factors unique to the 
nation of the investment, such as economic stability, civil unrest, 
war, regulatory change, and the risk of unlawful state conduct.92  
The impact of including country risk into the discount rate has 
huge implications for reducing the future economic benefits to a 
net present value; for instance, “a country risk premium of 5 
percent added to a 10 percent discount rate on an investment 
returning a level amount for 30 years would reduce an investor’s 
recovery by 30 percent.”93   

Inclusion of some country risk discount to account for many 
standard economic risks—such as inflation, capital controls, 
macroeconomic volatility—is not all that controversial.  However, 
a number of very recent awards have highlighted the debate over 
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including the risk of expropriation in the country risk discount. 
Therefore, the debate focuses over whether the future risk 
associated with a respondent state should reduce a claimant’s 
recovery. 

The debate is exemplified by the decisions of three recent 
tribunals, each reaching different conclusions.  The three awards 
were issued in September, October, and November of 2014.  The 
first, Gold Reserve v. Venezuela, concluded flatly that the risk of 
expropriation must be excluded from the calculation of valuation: 

The Tribunal agrees . . . that it is not appropriate to 
increase the country risk premium to reflect the 
market’s perception that a State might have a 
propensity to expropriate investments in breach of 
BIT obligations. As such, the Tribunal finds the 
range of country risk premiums offered by [the 
Respondent’s expert] to be too high, as all of these 
include some element reflective of the State policy 
to nationalise investments which has been 
discussed in earlier sections of this Award.94 

Second, the Tribunal in Venezuela Holdings and others v. Venezuela 
adopted the opposite position: 

Article 6(c) of the BIT requires that the compensation 
due in case of expropriation represent ‘the market 
value of the investments affected before the 
measures are taken or the impending measures 
became public knowledge, whichever is earlier’. This 
means that the compensation must correspond to the 
amount that a willing buyer would have been ready 
to pay to a willing seller in order to acquire his 
interests but for the expropriation, that is, at a time 
before the expropriation had occurred or before it 
had become public that it would occur. The Tribunal 
finds that, it is precisely at the time before an 
expropriation (or the public knowledge of an 
impending expropriation) that the risk of a potential 
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expropriation would exist, and this hypothetical 
buyer would take it into account when determining 
the amount he would be willing to pay in that 
moment. The Tribunal considers that the confiscation 
risk remains part of the country risk and must be 
taken into account in the determination of the 
discount rate.95 

Finally, the third tribunal in the fourth quarter of 2014 to 
answer this question found a middle ground.  The Tribunal in 
Flughafen et al. v Venezuela chose to include a country risk factor 
for expropriation, but not at the time just prior to expropriation, 
but rather when the investment was made: 

[The Claimant’s expert] argues that legal, regulatory 
and political risks should not be incorporated into 
the model, because a Government cannot create 
risks under its control before an expropriation, thus 
significantly reducing compensation. 

The Tribunal agrees with this assessment by 
[Claimant’s expert]. A Government that through the 
adoption of new political attitudes, adopted after 
the investment was materialized, which increases 
the country risk, cannot benefit from a wrongful act 
attributable to it, that reduces the compensation 
payable.96 

Clearly, the Gold Reserve tribunal was motivated by the desire 
not to reward a state for fostering a climate in which its poor 
behavior could reduce its risk.  However, this analysis is a true 
departure from the Chorzów Factory dictum;  the tribunal admits 
as much in its discussion by highlighting that an actual buyers 
“market perception” should be discarded. Under Chorzów Factory, 
to the extent that market perception reflects fair market value, it 
must be included in the valuation of the investment. 
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Likewise, the tribunal in Flughafen departs from a true Chorzów 
Factory application as well.  The tribunal in Flughafen attempted to 
recognize that while a market’s perception of expropriation risk 
must be included, it attempted to reduce the perceived benefit to 
the state by determining the risk the investor faced at the time of 
the investment. Although apparently representing the more 
moderate approach, the tribunal had created its own “but for” 
standard.  By doing so the Flughafen tribunal ignored the mandate 
to place the investor in the situation immediately before the 
unlawful conduct.  Therefore, while it seems accepted that a 
claimant’s recovery should not be reduced for the reduction in 
market value resulting from the unlawful conduct complained of, 
the question of the existing risk of expropriation just prior to that 
conduct is unsettled.97 

However, it is the Venezuela Holdings tribunal that correctly 
applied the Chorzów Factory dictum by acknowledging that the risk 
of unlawful conduct affects market perception and the price a 
“hypothetical buyer would take it into account when determining 
the amount he would be willing to pay in that moment.”98  Only 
that principle accurately reflects the creation of the correct 
hypothetical situation that returns the investor to his position 
before the expropriation.  So long as tribunals apply the Gold 
Reserve or Flughafen standards, investors will be the beneficiaries. 

IV.  VALUATION DATE: INVESTOR’S CHOICE! 

The significance of the valuation date, as well as the debate over 
the selection of the valuation date, has recently been highlighted by 
two recent awards: one, the largest in the history of investment 
disputes, and the other resulting in a significant partially dissenting 
opinion by one of the leading investment arbitrators in the world.  
First, in 2014, the Yukos tribunal99 issued the largest award in the 
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history of investment treaty arbitration—$50 billion dollars.   In 
that case, the decision between valuation at the date of the 
expropriation and the valuation at the date of the award was a 
difference of an astounding $16 billion dollars.  Second, in an even 
more recent award, the majority opinion of the tribunal in Quiborax 
resulted in a significant dissent by arbitrator Professor Brigitte 
Stern.  These opinions highlight the uncertainty that follows from 
the decision to place the investor in the “but for” position that it 
would have been in at some random point after the expropriation.  

It is clear that implementing a choice of valuation dates has a 
significant impact on the measure of damages awarded.  As noted 
above, the Yukos Case exemplifies the risk states bear when 
tribunals move the valuation date long past the actual date of 
expropriation.  The debate over the valuation date flows directly 
from dictum in Chorzów Factory.  In that case, the PCIJ held that a 
valuation date “can be moved in the exceptional circumstances 
where, unlike in most investment treaty cases, the expropriation 
itself is precluded by treaty.”100  In Chorzów Factory the court 
noted that limiting the claimant to the valuation as of the date of 
expropriation is a “limitation” that was not applicable because: 

This limitation would only be admissible if the Polish 
Government had had the right to expropriate, and if 
its wrongful act consisted merely in not having paid 
to the two companies the just price of what was 
expropriated….101 

It is this dictum that modern tribunals have clung to in 
justifying the right shift in valuation dates.  The Yukos Case analysis 
centered on the question of whether the expropriation is lawful or 
unlawful.102  Supporters of the expropriation date as the valuation 
                                                                                                                                  
(“Veteran”)(collectively the “Yukos Case”).  On 20 April 2016, The Hague set 
aside the Yukos Case awards on jurisdictional grounds. 
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the Dictum, Journal of Damages in International Arbitration (August 2015). 

101 Chorzów Factory, p.39. 
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date “argue that investment treaties supply the valuation date, 
irrespective of the legality of an expropriation, and such treaties, by 
and large, provide that compensation for expropriation” should 
resemble FMV at the time immediately before the expropriation 
occurred.”103  On the other hand, proponents of the choice of the 
valuation date argue that the Chorzów Factory case is clear, the 
limitation of a valuation date as of the time of expropriation does 
not apply where the expropriation was unlawful.104 The tribunal in 
the Yukos Case held that where the expropriation is unlawful an 
investor is entitled to “choose between valuation as of the date of 
the expropriation date and as of the date of the award.”105   

This trend continued with a majority decision issued in 
September 2016 by the tribunal of the ICSID case, Quiborax S.A., 
Non Metallic Minerals S.A. and Allan Fosk Kaplún v. Plurinational 
State of Bolivia.  On September 16, 2015, a tribunal ordered Bolivia 
to pay approximately $50 million dollars in damages for the 
unlawful expropriation of the claimants mining investment.106 The 
claimants were a Chilean company, Quiborax, in the business of 
extracting minerals in Bolivia.  The parties agreed that the standard 
for reparation should reflect the FMV of the investment. The 
parties disagreed on a valuation method, the claimants favoring 
DCF and respondents the net investment amount.  The tribunal 
sided with the claimant, noting that the DCF method is widely 
accepted and has been endorsed by many investment tribunals.107  
The tribunal decided to focus on assessing the FMV of the mining 
concessions, NMM’s primary asset, and found that the record of 
operations and prospective profitability justified applying the DCF 
method.108 

                                                        
103 Id. 

104 Id. 

105 Ziyaeva, supra note 91, p.9. 

106 Quiborax S.A., Non Metallic Minerals S.A. and Allan Fosk Kaplún v. 
Plurinational State of Bolivia, ICSID Case No. ARB/06/2, Award ¶626(d) (Sept. 
16, 2015).  

107 Id. ¶344. 

108 Id. ¶347. 



DAMAGES IN INVESTMENT ARBITRATION 25 

 

A significant dispute in assessing damages focused on the 
valuation date.  Claimants maintained that compensation should be 
calculated as of the award date, while the respondent state argued 
that it should be calculated based on the expropriation date.109  
After having analyzed the parties’ submissions, in light of the 
reasoning in Chorzów Factory, a majority of that tribunal decided to 
set the valuation of the award at the date of the award.  In support 
of its decision, the majority cited to other investment tribunals, 
including the recent Yukos Case, and the distinction between lawful 
and unlawful expropriations.  However, Professor Brigitte Stern, 
the arbitrator appointed by the state, wrote a partially dissenting 
opinion, outlining legal and economic reasons why, in her view, the 
valuation date should in all cases be calculated based on the 
expropriation date. 

In her partially dissenting opinion, Professor Stern took issue 
with the majority’s conclusion and process of selecting the 
valuation date—noting, the valuation “outcome of the award, I 
could not concur with them on important legal findings, which 
have, in my view, far reaching consequences for the overall 
balance of the system of international investment arbitration.”110  

Interestingly, Professor Stern articulated her disagreement to 
the adoption of a valuation date as of the date of the award not in 
terms of lawful or unlawful—but rather about the use of data 
with the benefit of hindsight.  According to Professor Stern, the 
PCIJ clearly suggested that it was possible to adopt a method 
using the date of the award to evaluate the expropriated 
property; however, the PCIJ did not seem to have considered the 
possibility of using “ex post information.”111 

In essence, Professor Stern argues that the PCIJ, in Chorzów 
Factory, considered that in case of lawful expropriation a claimant 
was entitled to fair compensation, damnum emergens, while 
holding that in an unlawful expropriation the claimant would be 
entitled to both damnum emergens (direct damages) and the 
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lucrum cessans (lost profits).112 The problem with this analysis, 
Professor Stern notes, is that the evolution of “economic tools” 
has evolved such that the application of this combination can lead 
to double recovery.113  Indeed, the use of the DCF method to 
calculate the FMV of an investment incorporates the lucrum 
cessans into the calculation of the damnum emergens.114  As 
Professor Stern found, “[t]he vocabulary has changed, but this 
does not mean that in case of unlawful expropriation, lost profits 
until the time of the award should not be added to the value of the 
enterprise at the time of the expropriation.”115 

By way of critique, Professor Stern analyzed the case law relied 
upon by the majority to support its valuation date. In Professor 
Stern’s view, the case law of investment arbitral tribunals 
demonstrates that the “overwhelming majority of cases” where an 
investment was unlawfully expropriated adopted the date of 
expropriation to calculate damages.116  In contrast, the majority in 
Quiborax relied upon only four cases:  ADC v. Hungary, Siemens v. 
Argentina, Conoco Philips v. Venezuela, and Yukos v. Russia.117 

These are – to the best of my knowledge – the ONLY 
cases in almost thirty years of investment 
arbitration adopting the date of the award and ex 
post data, compared to the hundreds of cases 
relying on the date of expropriation and what was 
foreseeable on that date, in other words, the 
hundreds of awards which have granted, in case 
of expropriation, both lawful and unlawful, the 
fair market value of the expropriated property, 
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evaluated at the date of the expropriation, with 
the knowledge at that time.118   

Therefore, Professor Stern concluded that the approach adopted 
by the majority appears to be the “ultraminority position.”119 

In formulating her dissent then, Professor Stern articulated 
her disagreement with the conclusions of the tribunals in the 
cases cited by the majority.  Specifically, on the Yukos Case, 
Professor Stern noted that the Yukos Case essentially stands for 
the proposition that a claimant is entitled to the choice between 
two valuation dates, the date of the expropriation and the 
valuation at the date of the award. 120  In the Yukos Case, the 
tribunal attempted to justify this “best of” both worlds option for 
the claimant by noting that “but for” the expropriation the 
investor could have sold the enterprise at the later date for 
greater value. As expressed by the Yukos Case tribunal: 

1763. The Tribunal also holds that, in the case of 
an unlawful expropriation, as in the present 
case, Claimants are entitled to select either 
the date of expropriation or the date of the 
award as the date of valuation.… 

1767. First, investors must enjoy the benefits of 
unanticipated events that increase the value 
of an expropriated asset up to the date of the 
decision… 

1768. Second, investors do not bear the risk of 
unanticipated events decreasing the 
value of an expropriated asset over that 
time period. … If the asset could be returned 
to the investor on the date where a decision 
is rendered, but its value had decreased 
since the expropriation, the investor would 
be entitled to the difference in value, the 
reason being that in the absence of the 
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expropriation the investor could have 
sold the asset at an earlier date at its 
previous higher value.… 

1768. The Tribunal finds support for this conclusion 
in the fact that this approach has been adopted 
by tribunals in a number of recent decisions 
dealing with illegal expropriation.121 

The justification then, as articulated by the Yukos Case, is that 
on the one hand, a claimant is entitled to reap the benefits of an 
increase in the value of the investment after an expropriation 
(even if this fact is unexpected at the time of expropriation), but 
an investor is insured against a decrease in the subsequent value 
of the investment by choosing the higher value determined at the 
date of expropriation.  As Professor Stern notes, “the claimant has 
the right to the higher value [according to the majority opinion], 
because he could have sold its property before the decrease. One 
wonders why the same reasoning was not adopted in case of 
increase, as the claimant could have, just as well, sold its property 
before the increase.”122 

Therefore, the “ultraminority” position of providing claimants 
with a valuation date choice is “biased in favor of the investors 
and that the solution which systematically applies the harshest 
damages on the Respondent State resembles punitive damages, 
which are excluded in international law.”123 

V.  APPLICATION OF COMPOUND OVER SIMPLE INTEREST 

There is no debate that tribunals should apply interest on 
award amounts in order to ensure that the time value of money 
between the date of expropriation and payment is compensated.124  
However, between 2001 and 2005, a large study of international 
investment awards noted that 54% of tribunals applied simple 
interest to their awards, while only 46% applied compound 
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interest.125 More recently, between 2011 and 2015, tribunals 
applied simple interest only 14% of the time and compound 
interest 86%.126 

Simple interest is determined by multiplying the interest rate 
by the principal by the number of periods.127  Simple interest is 
always based on the original principal, so interest on interest is 
not included.128  Compound interest is interest calculated on the 
initial principal and also on the accumulated interest of previous 
periods.129  Compound interest includes “interest on interest.”   

Although the issue of interest is often given less attention than 
other factors a tribunal must consider, the impact can be great. 
For instance, in one of the largest awards at the time, the tribunal 
in Occidental v. Ecuador awarded $1.7 billion dollars in principal 
and approximately $500 million in interest.130  In that case, the 
tribunal noted:  

The traditional norm is to award simple interest. 
However, this practice has changed and, in fact, 
most recent awards provide for compound 
interest.… An analysis of recent interest awards 
demonstrates that in 2007, all tribunals, except one, 
awarded compound interest. In the 2008-2009 
period, six out of ten tribunals awarded compound 
interest. Several more recent cases have also 
awarded compound interest.… In summary, it may 
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be seen that compound interest is the norm in 
recent expropriation cases under ICSID.131 

Therefore, proponents of compound interest note that compound 
interest better reflects actual business practices and therefore 
better reflects the Chorzów Factory principle of achieving full 
reparation. 

However, controversy remains on the use of compound interest. 
For instance, the 2001 commentary to ILC Article 38, which 
respondent in Occidental invoked, states that "[t]he general view of 
courts and tribunals has been against the award of compound 
interest."132  Likewise, the tribunal in the Yukos Case also concluded 
that “[w]hile recognizing that compounded interest has become 
more frequent in investor-state arbitrations, it regarded as ‘just and 
reasonable’ to grant simple pre-award interest and annually 
compounded post-award interest.”133  However, simple interest is 
the correct method where a respondent state has in good faith 
challenged whether a treaty violation has actually occurred or had 
to defend against a vastly inflated damage claim. Compound 
interest should only be appropriate where a debt is known and 
fixed.  Otherwise, compounding interest imposes a punitive penalty 
for asserting a legal defense in good faith.  Indeed, in the Yukos Case, 
the tribunal’s decision to award simple interest pre-award 
recognizes this principle. However, that tribunal’s decision to apply 
post-award compound interest is little more than a harsh deterrent 
to challenge the award.134 

Given the juxtaposition between the application of simple 
interest prior to 2000 and the current trend, certainly since 2005, 
the legal foundation for awarding compound interest may not be 
as simple as advocated.  However, what is clear is that the current 
trend, again, favors investors at the expense of the states.  

                                                        
131 Id. 

132 Quiborax 524 citing Commentary to ILC Article 38, ¶ 8. 

133 Yukos Case, ¶1689. 

134 Of course, on April 20, 2016, The Hague did set aside the $50 billion 
dollar award of the Yukos Case on jurisdictional grounds. 
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VI.  CONCLUSION 

The method and mechanics of how parties and tribunals 
calculate damages impacts the results as much as the theoretical 
principles that process is attempting to fulfill.  Over the past ten 
years a number of trends in the valuation of expropriation claims 
have fundamentally changed how tribunals calculate damages.  As 
discussed, these trends include application of the DCF model, the 
claimants’ choice of valuation date, and the application of 
compound interest.  These changes have been choices made by 
modern tribunals, and it is far from clear that they are mandated 
by the principle of Chorzów Factory or any other decision of the 
PCIJ or the ICJ.  It is submitted that each trend favors the investor 
at the expense of the state.  These trends not only result in larger 
awards, but make the ISDS process itself more attractive to 
potential claimants. 

 



 

 




